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THE RELATIONS BETWEEN THE UNITED STATES AND 

PORTO RICO* 

(Past, Present and Future) 
Part II 

1. THE LEGALITY OF THE ACQUISITION 

The question relative to the legality of the acquisition of Porto Rico 
by the United States involves the consideration of two different proposi- 
tions: (1) the right of the United States, as a nation, to acquire territory 
generally; and (2) the power of the Federal Government to exercise that 
right according to the provisions of the Constitution. Looking at the 
question from this point of view, the legality of the acquisition may be 
considered under two different aspects : (a) the external or international, 
and (b) the internal or constitutional. Each of these two aspects of the 
question requires, of course, a separate study if not a complete and 
exhaustive discussion. We shall therefore examine them in their order, 
although to such extent only as the peculiar character and limitations of 
this article will permit. 

(a) The International Aspect 

Juridically speaking, the discussion of the external or international 
aspect of the acquisition of Porto Rico must be based upon the principles 
of public international law as accepted and acted upon by the so-called 
civilized nations of the world in their mutual relations for their reciprocal 
benefit and the preservation of peace, as far as possible, among them- 
selves. 

In this connection it is important to notice, in the first place, the 
nature of the title upon which the United States bases its claim to Porto 
Rico. This point becomes of special importance when it is considered 
that the beautiful island of the Caribbean has often been spoken of, either 

* Continued from the October, 1915, number, page 883. 
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expressly or by implication, even by high authority, as conquered ter- 
ritory, just as if the acquisition of it by the United States was legally 
founded upon a complete conquest. But this is not so. As already 
shown in the first part of this article, the United States came into military 
possession of Porto Rico by a combination of actual military operations 
and by consent of Spain as the result of a truce of war looking to the 
conclusion of a treaty of peace. 47 The consent of the native population 
of Porto Rico was of course given or necessarily implied in the reception 
accorded to the American forces by the people. 48 All this in law did not 
amount to a complete conquest; it was merely military occupation. 
Military occupation is only a belligerent act which does not involve the 
substitution of the legitimate sovereign. 49 A conquest, on the other 
hand, is the acquisition of complete sovereignty over a country by mere 
force of arms. Professor Hershey, in his very valuable work on the 
Essentials of International Public Law, 50 defines a complete conquest as 
"the incorporation of foreign territory, i. e., its complete and permanent 
subjection to the territorial jurisdiction of the conquering or occupying 
state, after its subjugation by armed forces. This incorporation must be 
shown by some act showing intention (such as a decree of annexation) 
and ability to maintain permanent possession." Disregarding entirely 
as irrelevant all problematical considerations as to the relative possi- 
bilities or probabilities of the Spanish-American War in respect to the 
Porto Rican campaign, and adhering strictly to the facts and law of the 
case, it would seem, therefore, improper to refer to the acquisition of the 
island as a mere conquest. 

47 This Journal, Vol. 9, pages 887 et seq. 

48 Ibid., page 890. 

49 La occupation est simplement un etat defait qui produit les consequences d'un cas de 
force majeure; I'occupant n'est pas substitue en droit au gouvernement legal. French 
Manuel de droit international pour les officiers de I'armee de terre, page 93, quoted by 
Westlake, International Law, II, page 95, note 3. Prior to the middle of the eight- 
eenth century there was no distinction, either in theory or in practice, between a 
mere occupation and a complete conquest. It was first made by Vattel (liv. Ill, 
§ 197), but the full consequences of this distinction were not drawn before the ap- 
pearance of Heffter's (§ 131) remarkable work in 1844. Hershey, Essentials of 
International Public Law, page 408, note. The Santa Anna, Edewads, 180. See 
Oppenheim, Vol. I, Sec. 236 and Vol. II, Sec. 264. 

60 Sec. 171. 
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As a matter of law, the title of the United States to Porto Rico is 
founded exclusively upon the cession stipulated in Article II of the 
Treaty of Paris, heretofore mentioned: "Spain cedes to the United States 
the Island of Porto Rico and other islands now under Spanish sovereignty 
in the West Indies. * * *" 61 

As a matter of history, perhaps, the cession may have been forced from 
Spain by the "inflexibility of the demand" of the United States, as the 
Spanish Minister for Foreign Affairs was pleased to characterize it. 62 
This, however, seems to be of no consequence under international law, 
according to which Spain, under the circumstance, was at liberty to ac- 
cept or reject the demand of the United States. In point of fact it 
probably would have been of no avail to her to reject it owing to her 
inability to oppose the military forces of the United States. But this 
does not affect the question of the legality of the acquisition, inasmuch as 
there is a legal fiction that all cessions of territory from one nation to 
another are voluntary, whether brought about by armed coercion at the 
close of a war or by more ethical means during normal times of peace. 53 

Moreover, as to the ethical aspect of it, we are inclined to believe that 
the purpose of that "inflexibility" was not exactly to obtain by force a 
rich gift from Spain simply for the aggrandizement of the United States. 
This would have characterized the acquisition as a mere spoil of war. 
As we have already suggested, 54 we are inclined to believe that the cession 
of Porto Rico was demanded mainly in response to the clamor of the 
American people for the total expulsion of Spain from the Western 
Hemisphere and for the liberation of the Porto Rican people from Span- 
ish domination. 

Beyond that, the whole subject of the acquisition of Porto Rico finds 
its logical explanation in the peculiar psychology of war and its deriva- 
tive phenomena. In this connection it may be noted that after a success- 
ful war, where the victor is in a position to impose conditions upon the 
vanquished for the restoration of peace, those at the head of the govern- 
ment are altogether too often carried away by the unfortunate inter- 

61 This Journal, Vol. 9, pp. 906-907. 

62 Ibid., page 897. 

63 Hershey, op. cU., Sec. 174. 

64 This Journal, Vol. 9, pp. 896-897. 
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national practice of asking territorial compensations for the losses and 
expenses incident to the war, under such delusions as "assuming our real 
position in the world," "our plain duty," "fate," "manifest destiny," 
and other high sounding expressions of patriotic enthusiasm, which in the 
last analysis are not always inspired in the most perfect wisdom, de- 
liberation and prudence. It is thus that in the Spanish-American War 
there is no solution of continuity between the purpose of the war and the 
cession of Porto Rico by Spain to the United States. And yet, if Spain 
had emphatically refused to cede Porto Rico and insisted that its fate 
should follow that of Cuba, the attitude of President McKinley might 
have been entirely different. Then he would have been confronted with 
the peculiar alternative of abandoning the "inflexibility" of his demand 
for an absolute cession of Porto Rico as inconsistent with the purpose of 
the war, or asking the people to abandon the great principle involved in 
the joint resolution of Congress of April 19, 1898, and continue the war 
for the mere acquisition of a few square miles of noncontiguous and 
entirely alien territory, and in that case the people would have been 
called upon to decide whether the purpose of the Spanish-American War 
was a purpose of liberation of oppressed peoples or the aggrandizement 
of the United States. 

If the former had been the decision, it would have been enough that 
the fate of Porto Rico should follow that of Cuba. It would have been 
sufficient to stipulate in the treaty of peace that Spain should relinquish 
all claim of sovereignty over and title to Porto Rico, and that as the 
island was to be occupied by the United States, the United States should, 
so long as such occupation should last, assume and discharge the obliga- 
tions that might under international law result from the fact of its 
occupation, for the protection of life and property. This stipulation 
would have eliminated Spain from the Western Hemisphere and at the 
same time would have given freedom of action to the United States in 
Porto Rico, as in the case of Cuba, for the purpose of administering it 
according to the peculiar necessities of the situation, clear from all 
constitutional entanglements, until the United States should judge it 
advisable and proper to turn over the government of Porto Rico to the 
Porto Ricans, as an independent government; or, if it were thought 
feasible and prudent from the American point of view, to formally annex 



RELATIONS BETWEEN UNITED STATES AND PORTO RICO 69 

the island, with the full consent of the Porto Rican people, as an in- 
separable part of the United States, either as an organized territory, to 
be later admitted to complete statehood, or as a state of the Union. 

As to the other alternative, it is sufficient to say that American 
conceptions of international ethics and right would never have sanc- 
tioned it. 

Of course, there was present the possibility of a prolongation of the 
war, and Spain perhaps did not care to risk the consequences of it; 
perhaps she thought it was useless to try, perhaps she did not care, or 
perhaps it may have appeared all the same to her. But none of these 
things affect the legality of the acquisition under international law; they 
are merely questions of historical conjecture and nothing more. 

As to the cession itself, it may be said that, whatever ethical or political 
reasons may exist to the contrary, it is a principle of the law of nations 
that territory of any description, whether populated 5B or not, or wher- 
ever situated, 56 may be made the subject of a transfer from one state to 
another, whether as the result of a public war, by treaty of peace, or by 
sale, exchange, gift, etc. In this respect it may be said also that the 
ordinary rules governing the transfer of private rights and property, with 
some very important exceptions, are quite applicable here. Of course, as 
observed by Rivier, 57 the sovereignty over a territory and its inhabitants 
gives to the act of cession a peculiar character and greater importance 
than that which is attributed to a mere transfer of a piece of land. 
As an act of cession, the Treaty of Paris Was equivalent to a deed of 
conveyance, 68 by which the grantor, Spain, ceded to the grantee, the 

55 The cession of populated territory would seem to demand as an act of fairness 
and justice, that the sentiments of the inhabitants thereof towards the new sovereign 
should be consulted by means of what has been called a plebiscite. This practice, 
however, has not been adopted as a principle of international law and probably will 
never be, at least in respect to those cessions which are founded merely upon force. 
Hall, International Law, page 47; See Rivier, supra, Tome II, page 439. 

m In America the Monroe Doctrine stands as a formidable protest against this well 
settled principle of international law. 

57 Principes du Droit des Gens, Tome I, page 197. 

68 A treaty of cession is a deed of the ceded territory by the sovereign grantor. 
J. C. Bancroft Davis' Rules for the Construction of Treaties, quoted by Butler in 
his admirable work entitled Treaty Making Power of the United States, Vol. II, 
pp. 145-148, rule X. 
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United States, the Island of Porto Rico and other islands then under 
Spanish sovereignty in the West Indies, etc. 

Just as in public law it is one of the principal rules affecting the trans- 
fer of property that the parties shall be legally competent to effect it, 
so it is also a rule of international law that the parties that intervene in a 
cession of territory shall be legally competent, that is to say, sovereign 
and independent states, which alone gives them the required authority 
to cede or acquire territory in an international sense. 69 

As an independent and sovereign nation, the United States has, as any 
other, the right to acquire territory by any and all the methods known to 
and recognized by the law of nations, such as by discovery, conquest or 
treaty. This right, which must be distinguished from the constitutional 
power of the Federal Government to exercise it, is possessed and can be 
exercised by the United States, as a nation, in the same manner and to 
the same extent as it is possessed and can be exercised by every other 
independent and sovereign Power, as a general attribute of sovereignty 
belonging to all sovereign and independent states. 60 As above suggested, 
the Constitution might or might not restrict or altogether deny to the 
Federal Government the power to exercise this right of sovereignty; but 
that would not affect the right itself to acquire territory, which apper- 
tains to the United States in its capacity of a sovereign and independent 
state. 61 Spain, on the other hand, as a sovereign and independent nation 

69 "The right of sovereign Powers to cede territory to, and to acquire territory 
from, other sovereign Powers, with the accompanying transfer of sovereignty there- 
over, is one of the elementary principles of international law. It is essential, however, 
that the contracting Powers should be fully sovereign in order to act either as trans- 
ferer or transferee." Butler's Treaty Making Power of the United States, Vol. I, 
Sec. 43. 

60 Jones v. United States, 137 U. S. 202, by Gray, J. See Butler's Treaty Making 
Power of the United States, Sec. 32, at page 59. 

61 "It may be laid down," says Pomeroy (International Law, Sec. 115, Wool- 
sey's ed.), "as an universal doctrine of the international law, that every sovereign 
independent state may transfer or acquire territorial possessions. I say this is a 
doctrine of the international law, which does not concern itself with the internal 
organization of countries, and the powers committed to governments, or to any other 
department thereof. Whether, therefore, any particular nation may transfer its 
territory or acquire territory from another is a question to be answered by examining 
the constitution of the country, the functions and capacities conferred upon its rulers. 
This belongs entirely to public and not to international law." 
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also, had the right to cede any part of her territory, and so could, under 
the law of nations, cede Porto Rico to the United States, provided she 
had a good title to convey, whether as legitimate compensation for the 
losses and expenses of the United States incident to the Spanish-Amer- 
ican War, or merely as a forced gift to prevent the prolongation of that 
war. 62 

Considering the treaty itself, it may be said that it was properly drawn 
and executed according to the customary practice of nations, and as the 
United States was already in actual and complete possession of the 
island since the retirement of the Spanish troops, there was nothing that 
either country could do in order to make the transfer more effective. 

The legality of the acquisition, however, also depends upon whether 
Spain had any title to convey to the United States and whether the 
United States had not estopped itself by the declarations contained in 
the joint resolution of Congress of April 19, 1898, to assert any right of 
sovereignty over or title to Porto Rico derived from Spain. 

As to the first part of this proposition, it may be laid down as a univer- 
sal principle of law, whether public or international law, that in every 
cession or grant, whether of a compact territory of about 3,500 square 
miles or a small tract of land of merely a few acres in extent, the grantee 
or cessionary takes exactly the same title which the cedent or grantor had 
at the time of making such a cession or grant. The grantee, to repeat a 
homely expression commonly used by the courts, stands in the shoes of 
the grantor; he succeeds him in his rights. This principle is so well 
settled and recognized, that it is hardly necessary to cite any authority in 
its support. 

In regard to it, however, it is enough to say, at least, as a legal proposi- 
tion, that Spain became entitled to Porto Rico in exactly the same 
manner that she had become entitled to all her possessions in America, 
namely, through discovery and conquest. In point of discovery Porto 

62 In order to satisfy constitutional requirements, the Spanish Cortes passed a law 
authorizing the government to relinquish all rights of sovereignty over and to cede 
territories in the provinces and possessions beyond the seas, in conformity with the 
preliminaries of peace. This law was sanctioned by the Queen Regent of Spain 
on Sept. 16, 1898. For the Spanish text of this law and the melancholy preamble of it 
submitted by the entire Cabinet of Sefior Sagasta, see Olivart, Coleccidn de los tratados, 
convenios y documentos nacionales, etc., Vol. XII, pages 455-456. 
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Rico is older than the United States, since it was discovered by Columbus 
in 1493. Its conquest, however, was not begun by the Spaniards until 
early in the sixteenth century under the leadership of Don Juan Ponce 
de Le6n, the persistent and undaunted searcher for the chimerical 
fountain of perpetual youth, and of whom it has been written as an 
epitaph upon his tomb : 

Nole sub hoc fortis requiescunt ossa Leonis 
Qui vicit fadis nomina magna suis. M 

The Spanish title was of course founded upon the public international 
law of the period respecting the discovery and occupation of land. The 
application of this law in America has been explained by the great Chief 
Justice Marshall, as follows: 

On the discovery of this immense continent, the great nations of 
Europe were eager to appropriate to themselves so much of it as they 
could respectively acquire. Its vast extent offered an ample field to the 
ambition and enterprise of all; and the character and religion of its 
inhabitants afforded an apology for considering them as people over 
whom the superior genius of Europe might claim an ascendancy. The 
potentates of the old world found no difficulty in convincing themselves 
that they made ample compensation to the inhabitants of the new by 
bestowing on them civilization and Christianity in exchange for un- 
limited independence. But, as they were all in pursuit of nearly the 
same object, it was necessary, in order to avoid conflicting settlements 
and consequent war with each other, to establish a principle which all 
should acknowledge as the law by which the right of acquisition, which 
they all asserted, should be regulated as between themselves. This 
principle was that discovery gave title to the government by whose 
subjects, or by whose authority, it was made, against all other European 
governments, which title might be consummated by possession. 

The exclusion of all other Europeans necessarily gave to the nation 
making the discovery the sole right of acquiring the soil from the natives 
and establishing settlements upon it. It was a right with which no 
Europeans could interfere. It was a right which all asserted for them- 
selves, and to the assertion of which, by others, all assented. 64 

As to the second part of the above proposition, namely, whether the 
United States had not estopped itself by the declarations contained in the 

63 "This narrow grave contains the remains of a man who was a Lion by name, and 
much more so by his deeds." 

64 Johnson v. Mcintosh, 8 Wheaton, 543-572. 
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joint resolution of Congress of April 19, 1898, from asserting any right of 
sovereignty over or title to Porto Rico derived from Spain, it is sufficient 
to say that the legal doctrine of estoppel has no clear application here. 

While there may be something pathetic, disappointing and paradoxical 
in the acquisition of Porto Rico as a direct cession from Spain, especially 
if it is to be held indefinitely as a mere colony or possession of the United 
States, it might yet be argued that the solemn declarations made by 
Congress in the joint resolution had no direct reference to Porto Rico, 
that they were made in response to special conditions obtaining in the 
Island of Cuba, and that in consequence of this circumstance they must 
be taken as referring to the Island of Cuba only. In denying, by impli- 
cation, the sovereignty of Spain in Cuba, the United States might, 
perhaps, in point of law, have precluded itself from asserting any right of 
sovereignty over or title to the Island of Cuba, for the simple reason that 
to do so would have operated as a fraud upon the Cubans, whose position 
was undoubtedly affected by the declarations of the said joint resolution 
of Congress. To apply this doctrine to the case of Porto Rico would 
necessitate the extension of a further doctrine, namely, that since Spain 
held Porto Rico by the same title as it did Cuba, the denial of her sov- 
ereignty, jurisdiction and control over Cuba was equivalent to a denial 
of her sovereignty, jurisdiction and control over Porto Rico. 

It is a question, however, whether these technicalities could be carried 
successfully to such an extent. The Porto Ricans may, perhaps, have 
materially altered their position on account of the famous declarations of 
the said joint resolution of Congress, with the possible expectation of 
obtaining that freedom and independence to which all peoples are justly 
and legitimately entitled and for the attainment of which they had, as 
we have already seen, struggled for over half a century; but, from the 
point of view of international law and practice, it would be hardly 
available to contend that the sovereignty of the United States over and 
title to Porto Rico are legally impaired to any extent by any such con- 
siderations adverse to the same. In the present state of the world, the 
usages and laws of nations do not admit of any such refinements of right, 
equity and justice. Whether these things will ever have any bearing 
upon the future relations between the United States and Porto Rico, 
depends not so much upon the question of law, but rather upon the high 
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sense of honor of the American people and the future development of 
circumstances which will call forth a practical application of the Amer- 
ican theory of a square deal to the solution of this national problem. We 
have said "national" problem advisedly, because the Porto Rican problem 
is a purely national problem, even though, eventually, it may require 
the establishment of another little republic in the Caribbean under the 
benevolent protection of the United States. 

(6) The Constitutional Aspect 

So far we have considered the question of the legality of the acquisition 
of Porto Rico by the United States as an international proposition, 
regarding the United States as a member of the family of nations. 
Considering it now as a constitutional proposition, the question, of 
course, involves the consideration of the power of the Federal Govern- 
ment, under the Constitution, to exercise the right of the United States, 
as a nation, to acquire territory generally or more specifically by treaty. 
The question of the right itself, we have seen, is not constitutional but 
international. 

Whether the Federal Government has any power to exercise that right 
is not by any means a new question in constitutional law. It has been 
made, at different times in the history of this country, the subject of, and 
occasion for, many elaborate discussions and very earnest and spirited 
controversies by and among the most prominent and distinguished men 
of past and present generations in the United States. 

As it is well known, there are, and always have been, in the United 
States two different schools of constitutional construction: the narrow 
one, which would exclude from the powers of the Federal Government all 
such as are not expressly given to it by the Constitution, except those 
which are necessarily implied for their exercise; and the broad one, which 
concedes to the Federal Government not only all such powers as are 
expressly given or which are necessarily implied for their exercise, but 
all those which are implied in the nature of the Union and in the char- 
acter of the government created by the Constitution. The one tends to 
preserve the so-called States' rights by holding "that the unit of sov- 
ereignty is the State, which is a body politic; that the Constitution of 
the United States is a compact between these sovereign units and bodies 
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politic, making a Federal Union between the States; that the organic 
Federal force of the Federal Union is the Federal Government, to which, 
by the Constitution of the United States, the States, separately and in 
combination, have delegated powers, reserving the residuum of powers 
not so delegated to the United States, nor prohibited to the States, to the 
State governments, or to the people of the States, respectively." The 
other school tends to make a more perfect government in the national 
sense by asserting "that the Union is itself the unit of sovereignty, of 
which the States are subordinate parts, to which certain powers belong 
under the Constitution of the United States, while the main powers 
belong to the National Government." Under the first view the Union is 
a multiple of units; under the second, the Union is a unit of which the 
States are fractions. 65 

As the Constitution contains no provision expressly giving to the 
Federal Government the power to acquire new territories, and since, 
on the other hand, this power is not necessarily implied in that instru- 
ment for the legitimate exercise of any other powers conferred upon the 
Federal Government, as such, it is apparent that, under the narrow 
doctrine of constitutional construction, the acquisition of Porto Rico by 
the United States would not have the sanction of the Constitution. It 
would be ultra vires, and therefore, constitutionally illegal. 

At the present time, however, it is rather doubtful whether any such 
narrow doctrine of constitutional construction would find supporters in 
this country, at least in respect to the power of the Federal Government 
to acquire territory generally for the United States. This power, as 
above suggested, is derived directly from the nature of the Union and 
the character of the government created by the Constitution itself. 

It is a fact already established and accepted that the United States is 
a nation, that is to say, that the people of the United States in their 
sovereign capacity as a people, have constituted themselves into a body 
politic or distinct international entity with a legal claim, as an independ- 
ent state in the family of nations, to possess, and possessing full power to 
levy war, conclude peace, make treaties and "do all other acts and 
things which independent states may of right do." The Federal Gov- 
ernment is in this respect, the exclusive representative and embodiment 
66 Tucker on the Constitution, Vol. I, Sec. 106, page 178. 
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of the entire sovereignty of the nation in its united character; M and 
although there is no provision of the Constitution which expressly 
confers authority upon the Federal Government to enlarge the national 
territory or domain of the United States either by purchase, conquest or 
treaty, it may well be said, that as an incidental power the constitutional 
power of the Federal Government to exercise the international right of 
the United States to acquire territory would seem so naturally to flow 
from the sovereignty confided to it, as not to admit of very serious 
question. 67 

It would be difficult to conceive why the exercise of this common 
attribute of sovereignty enjoyed by all nations, the power to acquire 
territory, should be denied to the Federal Government without an ex- 
press prohibition in the Constitution itself. But if this power does not 
flow from the general sovereignty deposited in the Federal Government 
as the sole representative of the nation, it must be derived from the 
treaty-making power and the power to declare and carry on war, as the 
incidents of these powers are those of national sovereignty which belong 
to all independent governments, 68 or as said by the great Chief Justice: 

The Constitution confers absolutely on the government of the Union 
the powers of making war, and of making treaties; consequently, that 
government possesses the power of acquiring territory, either by con- 
quest or by treaty. 69 

Pedro Capo-Rodriguez. 

M In re Neagle, 135 U. S. 84; dissenting opinion of Justice Lamar. 

67 Story on the Constitution, Vol. II, Sec. 1287, page 175. 

88 Mormon Church case, 136 U. S. 42. 

69 American Insurance Company, etc., v. Canter, 26 U. S. 511. See upon this gen- 
eral subject the remarks of Mr. Justice Brown in delivering the opinion of the 
court in the case of De Lima v. Bidwell, 182 U. S. 1, at pp. 194-196; see also the 
concurring opinion of Justices White, Shiras and McKenna in Downes v . Bidwell, 
182 U. S. 244, at pp. 302-305. 



(To be concluded in the next number.) 



